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The Center for Medicare & Medicaid Services (CMS) has recently developed a Special Focus Facility (SFF) Initiative which provides qualitative data regarding nursing homes that CMS has found to be deficient in certain CMS safety standards.  Although CMS has historically conducted routine quality inspections, the new SFF Initiative will result in much more attention on identified facilities.  A facility placed on “the list” will be subject to additional inspections as well as severe enforcement penalties.   Also, as CMS plans include an enhancement to its websites with more information and cross-referencing capabilities, the potential exists for a listed facility to experience a public relations disaster.

 Another new CMS initiative is to monitor the ownership of nursing homes.  The concern is for investor-owned properties, and CMS, in an attempt to promote transparency, will track entities holding a 5% or greater share of ownership.  It is thus imperative for nursing home providers to be fully aware of the quality standards upon which inspections will be based as well as to understand the increased risk of a failure to perform.  

Background


Both the Medicare Act and the Medicaid Act were established pursuant to the Social Security Act
, and were signed into law on July 30, 1965.  Medicare, a federal program, was designed to provide health insurance coverage to those over age 65 and certain younger persons with disabilities.  Medicaid was designed to be a joint federal and state program to provide coverage to the poor.  Each state runs its own Medicaid program which must adhere to certain federal guidelines.


Medicare was previously administered by the Health Care Financing Administration, an agency in the U.S. Department of Health and Human Services.  There was a reorganization in 2001, and the agency was renamed the Centers for Medicare and Medicaid Services (CMS).   The role of CMS is to promote the access of quality health care to eligible recipients at a reasonable cost. 

In order to participate in the Medicare or Medicaid program, skilled nursing facilities and nursing homes must be certified and operate in compliance with certain minimum health and safety standards.   The Medicare requirements are located at 42 U.S.C.A. § 1395i-3(b)-(d), and 42 C.F.R. § 483.1 et seq.  The Medicaid requirements are located at 42 U.S.C.A. § 1396r(b)-(d), and 42 C.F.R. § 442.1, et seq.
  These provisions are specific and extensive and include patients’ rights, quality of care standards, nursing, medical, dental, rehabilitative, pharmacy and dietary services standards, infection control standards, physical standards and administrative standards.   These standards serve as the basis for compliance surveys.  


Although Medicare is a federal program, the survey process is delegated to each State.
  Certification of compliance or non-compliance is conferred by the State for non-state facilities, and by the regional office of CMS for state-operated facilities.  The decision of the State, or regional CMS office, is final regarding whether a facility is eligible to participate in the Medicare and Medicaid programs.

Over the course of the past twenty years, there has been a notable increase in the regulations affecting nursing homes.   The Medicare and Medicaid Acts were amended in 1987 with the passage of the Federal Nursing Home Reform Act ("FNHRA"), which was a part of the Omnibus Budget Reconciliation Act of 1987 ("OBRA '87").
  The implementing regulations were not developed until seven years later, and did not take effect until July 1, 1995.
  Prior to the enactment of the amendments, there were limitations to HCFA’s ability to regulate the health and safety standards in the nation’s nursing homes.  The only options available were to either decertify a facility and terminate its reimbursement funding, or to deny payment for new admissions for a period up to 11 months.

Pursuant to OBRA ’87, there was an increase in the capabilities of the oversight organizations.  Nursing homes that participated in the Medicare and Medicaid programs were required to undergo routine unannounced inspections at least once every 15 months.
  A facility found to be deficient would be subject to a more extensive survey.  Also, certain intermediate sanctions were authorized to encourage compliance with the standards where there was not an immediate threat to resident safety.  These sanctions range from denial of payment, to civil monetary penalties (CMP), to the appointment of temporary management.
  

Following the enactment of OBRA ’87, there were attempts to bar its implementation.  The Illinois Council on Long-Term Care, Inc. filed suit against the Secretary of Health and Human Services and alleged, among other things, that the HCFA manuals and regulations were overly vague and the penalties would apply before a facility had an opportunity to challenge the assessment.  The Council stated that ”before these new regulations were adopted about 6% of its members had been directed to change their operations in order to meet applicable standards, while more recent inspections have found 70% of nursing homes to be deficient.”
  The Council alleged that the discrepancy was due to vagueness in the standards and surveyor discretion whereas the surveyors countered that the standards had become more stringent and the facilities had not yet adapted.  The Supreme Court ultimately held that all challenges to the policies and procedures of the Medicare Act had to be addressed through the procedures set forth in the Medicare Act.

The most recent initiative is an attempt to address nursing homes that have had repeated deficiencies, and serious infractions related to the quality of care and safety requirements.   The Special Focus Facility (SFF) Program was created in 1998, and has been upgraded on a regular basis for the past ten years.  The program is evolving, with changes occurring almost yearly.   In 2004, changes were made to the ratio of facilities selected from large and small states resulting in an increase of 30% to the program.  The selection criteria were changed to a three-year rather than one-year system.  Enforcement actions were increased, and computer enhancements to the federal program reduced the amount of reporting required by each state.  Of the 365 nursing homes in Georgia in 2004, there were 3 on the SFF list.

In 2007, CMS began publishing a list of the identified SFFs that had not demonstrated significant improvement.  The full list of all SFFs was first published in February of 2008.
  The database was modified to be more searchable and accessible to consumers in February and April of 2008. CMS projected that it would be able to assist SFF with technical assistance in August of 2008.
 

The Inspection Process
All nursing homes that participate in the Medicare and Medicaid programs are required to submit to routine inspections.  Although the regulations require an inspection no less than every 15 months, typically, these inspections occur annually.  The surveys are to be unannounced and may take place at any time, 7 days per week, 24 hours per day.  Surveys in the State of Georgia are overseen by the Long-Term Care Section of the Office of Regulatory Services.

The Medicare requirements, located at 42 U.S.C.A. § 1395i-3(b)-(d), and 42 C.F.R. § 483.1 et seq., are extensive and specific.  In addition, CMS publishes a State Operations Manual (SOM)
 which includes an Interpretive Guideline.  Although these additional materials are designed to assist the surveyors with their task, these materials are not to be used as the basis for a deficiency citation.  The CMS issued a reminder in January of 2008 that all citations must reference a specific provision of a rule or regulation. 

 Deficiencies are to be recorded on a Statement of Deficiencies (CMS-2567), that is given to the facility at the conclusion of the inspection.   In response, the facility is required to develop a Plan of Correction (POC) which sets forth a specific and complete plan to address each and every deficiency along with a projected date of completion.  A POC is required to be submitted within 10 days of receipt of the inspection, and corrections should be implemented immediately, but not later than 60 days.

According to CMS, most all facilities are found to have some deficiencies.  The average number of deficiencies identified on inspection is 6-7, and those deficiencies are generally remedied within a reasonable period.
  


A few facilities were identified to have significantly more deficiencies, more serious infractions and a pattern of problems over a long period of time.  The deficiencies were double the average and resulted in harm or injury to residents.
  It is these facilities that are classified as SFF.


Once identified as a special focus facility (SFF), the facility will be subject to more frequent inspections, likely every 6 months.  According to CMS, 50% of the special focus facilities demonstrate significant improvement within 24-30 months.  At the other end of the spectrum, 16% of the SFFs are ultimately terminated from participation in the program. 
 It is not clear what becomes of the remaining 33%.

Scoring Methodology


The scoring methodology used by CMS to identify an SFF was released in October of 2008.  According to the October 20, 2008, memorandum, facilities are evaluated on the basis of scores calculated according to inspection deficiency findings.  The scores are made of two components, the deficiency score and the revisit score.  The deficiency score is calculated on a scale that measures both the severity of the deficiency and its scope within the facility.


During the course of an inspection, deficiencies are identified and evaluated.  The SFF initiative is based upon the last three cycles of routine inspections and three years of complaint surveys, with the greatest weight given to the most recent inspection.  Surveys are required to be conducted within 15 months, and may be conducted between 9-15 months.  

CMS Scope and Severity Grid

	Severity
	Scope
	

	
	Isolated
	Pattern
	Widespread

	Immediate jeopardy to resident health or safety
	J- 50 points

(75 points)
	K- 100 points

(125 points)
	L- 150 points

(175 points)

	Actual harm that is not immediate jeopardy
	G- 10 points
	H- 20 points

(25 points)

(25 
	I-  30 points

(35 points)

	No actual harm with potential for more than minimal harm that is not immediate jeopardy
	D- 2 points
	E- 4 points
	F- 6 points

(10 points)

	No actual harm with potential for minimal harm
	A- 0 points
	B- 0 points
	C- 0 points



Identified deficiencies may or may not constitute a substandard level of care.  Substandard levels of care are defined as deficiencies in specific sections of the Code of Federal Regulations, 42 CFR §§483.13, 483.15 and 483.25.  The above table illustrates the points assessed for a deficiency, and the values in the parentheses illustrate points assessed for a deficiency that represents a substandard level of care.


Any identified deficiency must be corrected, and the facility must then undergo a revisit by the inspection team to assess compliance.  According to the CMS, most facilities redress identified deficiencies in a timely manner and only one revisit is required.  Where additional revisits are required, additional points are assessed.

Revisit Scoring

	Revisit Number
	Noncompliance Points

	First
	0

	Second
	50 points

	Third
	75 additional

	Fourth
	100 additional points


In any given cycle, a facility evaluation includes both a deficiency score and a revisit score.  For the purposes of SFF, the results of three cycles are combined on a weighted scale such that the most recent evaluation is most substantial.  The sum is the SFF score.

Weighting By Period

	Period
	Weighting Factor

	Most Recent Period
	0.5  (or ½)

	Previous Period
	0.333  (or 1/3)

	Second Prior Period
	0.166  (or 1/6)


 
Each State is provided a list of the SFF scores for every nursing home within that State.  It is then the responsibility of each State to review the results and identify those 15 facilities with the highest overall scores.  A final determination of the SFF list is based upon consultation and cooperation between the State and the Regional CMS Office.  It thus appears that each State has some degree of discretion regarding which facilities will be reported as SFF for any given period.  And, although CMS generally accepts the States’ recommendations, it retains ultimate decision-making authority.  

The SFF Initiative report consists of five tables representing five designations of SFFs.  The designations include facilities that are new additions to the list, facilities that have not improved, facilities that are improving, facilities that have recently graduated from the program and those which are no longer participating in Medicare & Medicaid programs.  The report is readily accessible on the Medicare website, and it appears that only the most current report is available at any given time.

According to the data updated on October 21, 2008, there were 23 facilities across the nation added to the SFF program within the past six months (2 in Georgia).    There were 51 facilities identified as not having improved on surveys conducted between March and October of 2008, and the number of months in the category ranged from a high of 45 months to a low of one month (zero in GA).   Fifty-nine facilities were deemed to have shown improvement during the same period (1 in GA).   There were 27 facilities identified as having recently graduated from the SFF program (1 in GA).  Of those, 11 had a latest survey of more than six months prior to the report.  Five facilities were identified as no longer participating in the Medicare & Medicaid programs (1 in GA).   CMS subsequently updated its SFF data on November 21, 2008, however, there were no changes in the reporting of Georgia facilities.  

“Nursing Home Compare”


In an effort to provide consumers with more information about nursing homes, CMS has been enhancing website capabilities in a program known as “Nursing Home Compare.” 
 This effort is consistent with industry-wide actions to increase transparency as to both quality and costs of health care.  “Nursing Home Compare” permits consumers to evaluate and compare facilities by zip-code or region.  The data reported for each facility includes Quality Measures, Total Health Deficiencies, Fire Safety Deficiencies, Nursing Staff Hours per Resident Day and CNA Hours per Resident Day, and the size of the facility and its ownership.  Quality measures permit the facility’s figures to be compared to both the State and National averages.   Additional maneuvering on the site permits the consumer to view survey results of identified deficiencies at the facility.  Again, deficiency averages can be compared to both State and National averages.   Those facilities with SFF designation are prominently identified.

According to recent figures, CMS reports that deficiency scores in Georgia range between 0-36, with an average of 7 health deficiencies.  The national average is 9 health deficiencies.   There are currently four Georgia facilities that appear on the SFF list, three that are active and one that has recently “graduated.”  One additional facility is identified as no longer participating in the Medicare program and survey results are not available.

	Name of Facility
	Status
	# Health Deficiencies
	# Fire Deficiencies

	Blair House Nursing and Rehab Center
	Recently Graduated
	12
	0

	Early Memorial Nursing Home
	Newly Added
	22
	7

	Hamilton House Nursing Home & Rehab Center
	Newly Added
	30
	7

	Signature Healthcare of Marietta
	Have Shown Improvement
	7
	4

	
	
	
	



Although the reports include the deficiency scores of the latest survey, there is not information about the facility’s cumulative score or revisit findings.  Facilities may be able to compare their own survey results with those of other facilities within the State that were newly designated as SFF to obtain some guidance as to the factors of particular interest to State inspectors and what level of deficiency might trigger a tipping point.  However, the deficiency findings of a facility designated as having shown improvement appears to be more consistent with overall state averages and may not be of probative value.  


The current Action Plan for Nursing Home Quality recommends that the 15 top scoring facilities in each state be considered for inclusion on the SFF list, yet there are only 4 or 5 Georgia facilities on the most current SFF list.  It is unknown whether there may have been discretionary recommendations as to additional facilities, or whether the remaining facilities in the state were deemed to be in compliance.  This is certainly a trend to be monitored. 

Penalties

The enforcement options available to the State and CMS depend on whether an indentified deficiency poses an immediate risk to the health and safety of the facility’s residents.  Where there exists a potential of immediate harm, CMS may terminate the facility’s participation in the Medicare program or may appoint temporary management to either oversee closure of the facility or the implementation of corrective actions.  

Where an identified deficiency does not pose an immediate risk to the health and safety of the residents, CMS may deny further reimbursement funding, impose civil monetary penalties or appoint temporary management.  The civil monetary penalties (CMP) may not exceed $10,000.00 per day for each day of non-compliance. 
  


There are specific guidelines for calculating the amount of the CMP to be imposed.  The penalties are set forth in 42 C.F.R. §488.438.  According to the SOM, the penalties for a deficiency that poses an immediate risk of harm to the health and safety of facilities residents range from $3,050.00 to $10,000.00 per day.  Deficiencies that do not pose an immediate risk may be assessed in the range of $50.00 to $3,000.00 per day.  In lieu of a daily penalty, a per instance penalty can be assessed in the range of $1,000.00 to $10,000.00.  The factors to be considered in assessing the penalty include whether the facility has had repeated citations, the financial condition of the facility, the seriousness of the deficiencies, the relatedness of the deficiencies, the culpability of the facility, and the other remedies being imposed.


Penalties may be assessed from the date the facility was found to be out of compliance, and may continue until the deficiencies are corrected.  The regulations also contain provisions for adjusting the penalty either up or down.   A penalty may be decreased if a deficiency is improved but not fully corrected, and may be increased for continuing non-compliance.

What To Do After a Citation


As the penalties for non-compliance can be severe, it is imperative that a facility be aware of the applicable compliance standards as well as any changes to those standards.  In addition, as the designation of SFF is based upon a state-by-state comparison of deficiencies, the Georgia facility must be cognizant of its standing relative to other Georgia facilities.  The CMS Nursing Home Compare website is available to provide some guidance.

The process for appeal of a survey result is set forth within the Act.  Following the completion of a survey, if deficiencies are identified, a Statement of Deficiencies (CMS Form 2567) must be given to the facility.  The facility then has ten days to complete its Plan of Correction (POC).  If a CMP is imposed, the facility may attempt to negotiate a settlement.  Before a CMP may be collected, the CMS is required to conduct a hearing for any facility “that properly requests one.”  If a facility waives its rights to a hearing within the first sixty days after the notice of imposition of the CMP, there may be a 35% reduction in the penalty.  A hearing request includes both a hearing before an Administrative Law Judge, and an appeal before the Departmental Appeals Board.  Under the current guidelines, a CMP is payable 15 days following the final administrative decision.  The courts have consistently held that all administrative avenues must be completed before a judicial review may be pursued.

During an appeal, the CMS has the burden to establish a prima facie case that a facility is not in substantial compliance with the Medicare requirements.  Once the case has been established, the burden shifts to the facility to demonstrate by a preponderance of the evidence that the facts upon which CMS based its reliance were faulty, or that it was in substantial compliance.
  Haven Health Center of Windham challenged a CMS determination of non-compliance for an isolated deficiency (scope and severity level G) for which a penalty of $2,000.00 was assessed.  The specific incident alleged was a failure to contact a physician regarding a “significant change in the resident’s physical, mental or psychosocial status,” when a resident’s blood sugar and pulse rate were low.  There was evidence in the record to document that the physician was contacted after a second reading.  The Board found that CMS had failed to meet its burden as there had not been a “significant” change in the resident’s condition.  In this particular case, a complaint survey was conducted in October of 2003, and the CMP was assessed two months later.  The decision of the Departmental Appeals Board was issued in September of 2007.

There have also been judicial appeals to contest the amount of CMP assessments.  Following a final administrative decision, Crestview Parke Care Center filed an action against the Secretary of the Department of Health and Human Services to challenge an assessment of $400.00 per day (totaling $27,000.00) based upon its ability to pay.  The court did not consider the facility’s argument as it had not been previously raised.  Rather, the court restated that the standard for determining an oppressive penalty is whether it would put the facility out-of-business, not that the penalty was severe.
  The facility also challenged whether the new owner could be assessed for the continuing deficiencies of a prior owner.  On this issue, the court opined that a facility is purchased “as is” and that the prior deficiencies, even those under a prior owner, could be considered.  The CMS had the discretion to determine whether a new owner had sufficiently changed the management and could apply a lesser penalty under the circumstances.

A different route of action has recently been undertaken by a facility management group.  On December 1, 2008, The Ensign Group announced that it has guided its second facility to graduation from the SFF.  It reported that its management team had achieved the turn-around in just 8 months, thus placing a positive light on an otherwise negative piece of publicity.

CMS Pilot Programs and Anticipated Additions to CMS Monitoring


The CMS 2007 Action Plan for Further Improvement of Nursing Home Quality
 was published in September of 2006, and was updated with the publication of the CMS 2008 Action Plan for Further Improvement of Nursing Home Quality.
  There is a notable difference in the two publications with the latter including a number of references to pilot programs and additional areas of interest with an ambitious timetable.  Initiatives to be undertaken in 2008 include continuing to monitor the pilot program on background checks of caregivers and staff, improving fire safety in nursing homes, and developing programs to reduce pressure ulcers and unnecessary use of restraints.   Another topic under CMS consideration is the development of a legislative proposal to create an Escrow Account for Civil Monetary Penalties.  This proposal would require civil monetary penalties be placed in escrow during the pendency of a claim, a dramatic change from the current practice of assessment of the penalty after a final administrative decision.   Given the current state of the national economy and the recent changes in the political landscape, this is a proposal to be closely monitored.


In September of 2007, The New York Times published an article regarding their research into a perceived relationship between poorly performing nursing homes and ownership by investors.   According to their research of CMS records from 2000-2006, they found that facilities owned by large private investment groups had a deficiency rate 19% higher than the average.  They cited a review of 1,200 large-investor properties and 14,000 other properties.  Of particular concern was an allegation that once a facility was acquired by a large group of investors, nursing staff was excessively trimmed in a quest for greater profits.  The study cited that large group investors had in recent years acquired 6 of the nation’s 10 largest nursing home chains, or 9% of the nation’s available beds. 


In response to the investigative reports, Congress initiated hearings on the matter.   On November 15, 2007, Kerry Weems, the Acting Director of CMS testified before the Senate Special Committee on Aging regarding the SFF and Other Programs to Address Troubled Nursing Homes. 
  Mr.  Weems summarized the activities and goals of CMS, and outlined the five approaches of the 2007 Nursing Home Action Plan.  Mr. Weems also discussed a new CMS program to track nursing home ownership.  That plan, Provider Enrollment Chain and Ownership System (PECOS), records and verifies that entities having a 5% or greater ownership share are eligible for Medicare participation.  He testified that the database was expected to be 70% complete by the summer of 2008.  He further testified that the CMS survey process did not include facility ownership, but rather focused solely on quality standards.


Clearly, there are industry-wide concerns regarding the increasing level of CMS scrutiny.  The American Association of Homes and Services for the Aging recently published the findings of their Task Force on Survey, Certification and Enforcement.  While the Task Force applauded the goals of OBRA ’87 to strengthen nursing home oversight and improve the health and safety of nursing home residents, it concluded that much work is needed to standardize the review process.
  It recognized that facilities are often frustrated by perceived inconsistencies in the reviews as well as the adversarial process inherent in the current system.  It found that the problems were fostered by the complexity of the regulations and the relatively low standardization and training available to the surveyors.  Although there were numerous recommendations, a recurrent theme was that there be greater clarity, more training and an opportunity for consultation between the facilities and survey teams. 
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